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What is a second, a minute, an 
hour worth? Metaphorically 

speaking, it could be almost 
anything. But legally, as it relates 
to mandated meal periods and 
rest breaks, the answer is clear-
cut. Employers can face several 
common pitfalls 
when it comes 
to scheduling 
and recording 
employee work 
time, including 
failure to provide 
breaks or to pay 
when those breaks 
don’t occur. It is important to stay informed about 
the main California Labor Code meal and 
rest provisions, as well as record-keeping 
requirements, and to examine how new 
technology may hinder or help your efforts 
to stay compliant. 

Meal Periods, Rest Breaks and 
Recordkeeping Requirements

The California Labor Code and Wage 
Order No. 5-2001 require employers to 
provide non-exempt employees the 
opportunity to take a ten-minute paid 
rest break for every four hours of work. 
In addition, if any person works for a 
continuous period of more than five 
hours, an employer is required to provide 
a thirty-minute uninterrupted, unpaid meal 
period. Unless an employee is relieved of all 
duty during that time, the meal period should 
be counted as time worked. This is considered an 
“on duty” meal period, defined broadly as all meal 
periods in which an employee is not “free to leave” the 
work environment. If employees have to answer the phone, 
keep an eye on the front desk, speak with residents or perform 
any other work-related tasks, they are entitled to be paid for 
that meal period.

Some employers may not know that, under California law, the 
employee is entitled to one hour of pay as a “premium” for a 
missed rest break or meal period if the opportunity to take one 
of these breaks is not provided. This lack of knowledge causes 
many unintended labor law violations. 

Whether an employer must ensure a meal period and rest 
break or simply provide the opportunity for employees to take 

them, is currently a question before the California Supreme 
Court in its much-anticipated decision in Brinker Restaurant 
Corp. v. Superior Court. The Supreme Court’s decision in 
the Brinker case is expected to provide clarity with respect 
to the obligation of employers to “provide” meal periods, 
including whether the employer must ensure that the meal 
periods are taken, or whether the employer simply needs 
to make those periods available to employees, to be taken 
or skipped at the employee’s discretion. The California 
Supreme Court granted review of Brinker in October 2008 
and was still accepting amicus briefs as recently as March 
2011, so it could be some time before the Court provides 
guidance on these issues. Until the Court issues its decision, 
we strongly recommend employers have policies and 
practices in place that employees take their meal and rest 

breaks, and pay the premium if they don’t.   

How can you defend against meal and rest 
claims? Keep accurate records.  Each 

employer must keep accurate records 
showing when an employee begins 

and ends each work period and 
must also keep records of meal 
periods.  Paid rest breaks need 
not be recorded. 

What kind of recordkeeping? 
These records can be kept in 
a variety of forms, including 
handwritten records. 
However, they must show the 
actual hours worked by the 
employee. Thus, an employer 

should not rely on work 
schedules posted in advance 

to fulfill its record-keeping 
obligation.

Wage Order No. 5 requires employers to 
maintain records for three years. In certain 

circumstances, the employer may be required 
to pay monetary fines of up to $4,000, plus attorney 

fees and costs, for not maintaining records. Given that 
employees may bring claims that seek damages going back 
four years, we recommend that you keep records for at 
least that long.  

Top Four Employer Pitfalls Resulting in                 
Non-compliance

#1:  An employee is entitled to one hour of “premium pay” 
for any missed meal period even though it is paid.
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Remember that employees are entitled to receive a premium 
payment in the form of one additional hour of pay at their 
regular rate of pay for a missed meal period even if the 
employer paid for the meal period (California Labor Code 
§226.7). However, this additional “hour” should not be included 
when determining the employee’s entitlement to overtime 
because it is not considered “worked time.” 

#2:  An employee is entitled to the one hour of “premium pay” 
for a missed rest break even though that break is paid.

Similar to the requirement for missed meal breaks, employees 
are entitled to receive an additional hour of pay for each 
missed rest break, even though that employee has already been 
paid for the break (California Labor Code §226.7). Therefore, 
although not required, a policy in which employees note rest 
breaks is a good idea. In addition, if an employee misses both 
a meal and a rest break in one day, that employee is entitled to 
two additional hours of pay.

#3:  The “nature of the work” exception allowing for on-duty 
paid meal periods is narrow.  

California law allows employers to provide an “on duty” meal 
period when the “nature of the work prevents an employee 
from being relieved of all duty” and when the parties have 
agreed in writing to an on-the-job paid meal period. There is 
little guidance in this area. The most recent opinion letter from 
the Labor Commissioner (June 2009) is hopeful, though, as it 
contains the following language:

In the end, the critical determination to whether an 
on-duty meal period may be lawfully provided by an 
employer is whether the employer can establish that 
the facts and circumstances in the matter point to the 
conclusion that the nature of the work prevents the 
employee from being relieved of all duty. The express 
language of the wage order contains no requirement 
that, in order to have an on-duty meal period, the 
employer must establish that the nature of the work 
makes it “virtually impossible” for the employer to 
provide the employee with an off-duty meal period, 
as suggested in the 2002 opinion letter. Nor is there a 
rational basis to impose such a narrow, imprecise, and 
arbitrary standard.

Before you implement on-duty meal periods, we suggest you 
speak to labor counsel when considering using this exception.  

#4:  Any meal period waiver must be in writing.

An employee may waive his or her meal period if the work 
period is not more than six hours.  This waiver must be in 
writing and is revocable. There is no similar provision for 
waiving a rest break.

In addition, employees in the health care industry who work 
shifts in excess of eight total hours in a workday may voluntarily 
waive their right to one of their two meal periods. This waiver 
must also be documented in a written agreement that is 

voluntarily signed by both the employee and the employer. The 
employee may revoke the waiver by providing the employer 
one day’s written notice.  

A New Smartphone App to Track Employee Time

In May, the U.S. Department of Labor Wage and Hour Division 
announced its first smartphone application (http://www.dol.
gov/whd/Hightlights/archived.htm#May9_2011). The free app, 
called the “FLSApp” for the Fair Labor Standards Act, provides 
users with an electronic timesheet. The DOL says FLSApp 
should help employees track the hours they work independent 
of what they may do in the workplace.  Once an employee’s 
hourly wage is entered, the app calculates the gross wages 
due based on the data entered.  It can also track breaks and 
overtime. The DOL expects FLSApp will be a simple way for 
employees to create a record in “real time.” In cases where an 
employer has failed to maintain accurate employment records, 
the Department expects the app to be a possible tool for use 
during investigations.

While it is too early to tell, we can already envision confusion 
if employees start to compare their hours and entitlement to 
pay based upon this application. Because it is issued by the 
DOL, this app is necessarily focused on federal labor laws and 
does not address California’s unique requirements, such as 
daily overtime. In addition, it will not be helpful to employees 
whose wages are governed by unique provisions in a collective 
bargaining agreement.    

However, employers may be able to use the FLSApp to their 
advantage. For instance, it could deter delayed complaints 
regarding missed meal periods and rest breaks. To that end, 
employers should treat non-compliance with employer record 
keeping as a discipline issue and have policies that provide for 
a manner to correct recorded time errors. To use the FLSApp to 
its advantage, an employer should require employees to:

 9 Review and sign their timesheets verifying that their 
recorded time is correct  

 9 Provide copies of the FLSApp calculations that are 
contrary to employer records; and  

 9 Report any discrepancies and errors in their time and/or 
pay records as soon as they are aware of them.

 
Of course, the above practices will not prevent claims. Thus, 
as always, employers should also periodically audit their 
timekeeping and payroll practices and procedures.  

The FLSApp, currently only available for the iPhone and the 
iPod Touch, can be downloaded at:  http://itunes.apple.com/us/
app/dol-timesheet/id433638193?mt=8. g

Diane O’Malley is a partner at Hanson Bridgett with expertise in 
traditional labor law.  Jahmal Davis is a partner at Hanson Bridgett,  
representing public and private employers in state and federal 
employment litigation. Angela Clement is a litigation associate at Hanson 
Bridgett.


