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Short Answer and Summary 

For most CALA members, the answer is no. 

On January 8, 2015, the California Supreme Court issued its decision in Mendiola v. CPS Security Solutions. The 

first sentence of the opinion states its rather narrow ruling: “Here we hold that, under the California wage order 

covering security guards, these plaintiffs are entitled to compensation for all on-call hours spent at their assigned 

worksites under their employer’s control.” The Court went on to hold that sleeping on the premises was considered 

to be under the employer’s control and thus “hours worked” for the purposes of compensation. 

California Industrial Wage Order No. 4 governs security guards, and the Mendiola decision is heavily dependent 

upon the Court’s interpretation of the term “hours worked” that appears in that wage order. Wage Order No. 4 

provides in section 2(K): “Hours worked means the time during which an employee is subject to the control of an 

employer, and includes all the time the employee is suffered or permitted to work, whether or not required to do so. 

Within the health care industry, the term – hours worked means the time during which an employee is suffered or 

permitted to work for the employer, whether or not required to do so, as interpreted in accordance with the 

provisions of the Fair Labor Standards Act.” 

For the most part, CALA members’ employees are covered by Wage Order No. 5, which governs employees in the 

health care industry.1 Section 2(K) in Wage Order No. 5 provides that the definition of “hours worked” be 

determined in accordance with the federal Fair Labor Standards Act (FLSA).2 Case law has interpreted this 

provision to mean hours in which the employees actually perform work duties. 

Because Wage Order No. 4 did not have the magic words “as interpreted in accordance with the provisions of the 

Fair Labor Standards Act,” the Court found that it could not look to federal law for guidance and looked instead to 

California case law. In doing so, the Court determined that an employee who is subject to the employer’s control 

does not have to be working during that time to be compensated—even if, in the case of the CPS Security 

Solutions (CPS) security guards, the employees were engaged in personal activities, including sleeping, showering, 

eating, reading, and watching television. 

                                                      
1 Section 2(J) of Wage Order No. 5 specifically defines Healthcare Industry as “hospitals, skilled nursing facilities, 

intermediate care and residential care facilities, convalescent care institutions, home health agencies. . . .” 

2 Section 2 (K) specifically defines hours worked to mean “the time during which an employee is subject to the control of an 

employer, and includes all the time the employee is suffered or permitted to work, whether or not required to do so, and in the 

case of an employee who is required to reside on the employment premises, that time spent carrying out assigned duties shall 

be counted as hours worked. Within the health care industry, the term ‘hours worked’ means the time during which an 

employee is suffered or permitted to work for the employer, whether or not required to do so, as interpreted in accordance with 

the provisions of the Fair Labor Standards Act.” 
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Brief Background 

CPS employed on-call security guards at construction sites. Guards were required to be on duty and on patrol for a 

certain number of hours and then required to be on-call at the worksite to respond to disputes should the need arise. 

CPS required its guards to reside in a trailer that it provided and which included all residential amenities. CPS 

compensated its guards for the time spent patrolling the worksite. CPS did not compensate the guards for on-call 

time unless “(1) an alarm or other circumstance required that they conduct an investigation or (2) they waited for, 

or had been denied, a reliever.”  

In 2008, the guards filed two class action lawsuits claiming that the on-call policy violated minimum wage and 

overtime obligations under California law. CPS lost at the trial court and Court of Appeal.  

The Supreme Court’s Decision 

Relying heavily on the differences between Wage Order No. 4 and other Wage Orders, such as Wage Order No. 5, 

the Court made two rulings. First, it determined that the on-call nature of the guards’ work arrangement was 

compensable time because it qualified as hours worked. 

The guards here were required to “reside” in their trailers as a condition of employment and spend 

on-call hours in their trailers or elsewhere at the worksite. They were obliged to respond, 

immediately and in uniform, if they were contacted by a dispatcher or became aware of suspicious 

activity. Guards could not easily trade on-call responsibilities. They could only request relief from 

a dispatcher and wait to see if a reliever was available. If no relief could be secured, as happened 

on occasion, guards could not leave the worksite. CPS exerted control in a variety of other ways. 

Even if relieved, guards had to report where they were going, were subject to recall, and could be 

no more than 30 minutes away from the site. Restrictions were placed on nonemployee visitors, 

pets, and alcohol use. (Slip Op. at p. 8) 

CPS had argued that the Court should look to federal precedent, which applies a less strict standard, and 

specifically pointed to federal regulation 29 Code of Federal Regulations (“C.F.R.”) part 785.23.3 However, the 

Court disagreed and, in doing so, specifically distinguished Wage Order No. 4 from Wage Order No. 5. 

CPS identifies no analog to part 785.23 in Wage Order 4. By contrast, Wage Order 5, which 

applies to public housekeeping workers, does contain analogous language. Its definition of hours 

worked provides that, “in the case of an employee who is required to reside on the employment 

premises, that time spent carrying out assigned duties shall be counted as hours worked.” (Wage 

Order 5, subd. 2(K), italics added.) Wage Order 4, as noted, does not contain language limiting 

hours worked to “time spent carrying out assigned duties.” (See Morillion, supra, 22 Cal. 4th at p. 

592.) 

                                                      
3 As relevant here, part 785.23 provides, “An employee who resides on his employer’s premises on a permanent basis or for 

extended periods of time is not considered as working all the time he is on the premises. Ordinarily, he may engage in normal 

private pursuits and thus have enough time for eating, sleeping, entertaining, and other periods of complete freedom from all 

duties when he may leave the premises for purposes of his own. It is, of course, difficult to determine the exact hours worked 

under these circumstances and any reasonable agreement of the parties which takes into consideration all of the pertinent facts 

will be accepted.” 
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Second, the Court specifically addressed the issue of whether sleep time could be excluded from plaintiffs’ 24-hour 

shifts. Again contrasting Wage Order No. 4 against Wage Order No. 5, the Court determined that sleep time would 

not be excluded. CPS pointed the Court to 29 C.F.R. part 785.22.4 

In disagreeing with CPS, the Court gave further guidance as to why the Wage Orders must be interpreted 

differently and the reasoning is worth quoting as it should give solace to residential care facilities. 

Wage Order 4 contains no analog to part 785.22. By contrast, the IWC has adopted similar 

language in other wage orders. For example, Wage Order 5 provides that, for “[e]mployees with 

direct responsibility for children who…are receiving 24 hour residential care,” “[t]ime spent 

sleeping shall not be included as hours worked.” (Wage Order 5, subd. 3(E)(2), (2)(d).) Wage 

Orders 5 and 9 contain the previously discussed sleeping period exception. (Wage Order 5, subd. 

3(J); Wage Order 9, subd. 3(K).) Wage Order 5 also provides that, for employees who are required 

to reside on the employment premises, hours worked includes “that time spent carrying out 

assigned duties,” which would obviously exclude time spent sleeping. (Wage Order 5, subd. 2(K).) 

The absence of language addressing sleep time in Wage Order 4 seriously undermines the notion 

that the IWC intended to incorporate part 785.22 sotto voce. (See Morillion, supra, 22 Cal. 4th at 

p. 592.) Because application of part 785.22 would “eliminate substantial protections to 

employees,” we decline to import it into Wage Order 4 by implication. (Morillion, at p. 592.) A 

contrary result would have a dramatic impact, particularly in light of the Court of Appeal’s 

conclusion that part 785.22 is implicitly incorporated into all 16 industry-specific wage orders, 

even though only Wage Orders 5 and 9 contain language providing for the exclusion of sleep time. 

(Slip Op. at pp. 16-17) 

Conclusion 

In sum, as can be seen from the few passages in the Mendiola decision cited above, the decision does not impact 

CALA members in the health care industry with employees sleeping on the premises. Of course, there are rules 

that accompany your sleeping employees of which you should be aware and follow. And there is nothing that 

prevents a sea-change in the law as a result of the Mendiola case. Whether or not the Mendiola decision results in a 

groundswell of support to change other wage orders so that other employees can be paid to sleep is yet to be seen. 

A Caveat 

For CALA members who may be engaged in the business of having employees working in private 

households and perhaps qualify to be covered by Wage Order No. 15, the Mendiola decision could impact 

these employees. Wage Order No. 15 does not have the same reference to the Fair Labor Standards Act as 

Wage Order No. 5, and thus, would be closer in its interpretation to Wage Order No. 4. 

                                                      
4As relevant here, part 785.22 provides “Where an employee is required to be on duty for 24 hours or more, the employer and 

the employee may agree to exclude…a bona fide regularly scheduled sleeping period of not more than 8 hours from hours 

worked, provided adequate sleeping facilities are furnished by the employer and the employee can usually enjoy an 

uninterrupted night’s sleep…  Where no expressed or implied agreement to the contrary is present, the 8 hours of sleeping 

time…constitute hours worked.” 


