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Earlier this month, the U. S. Department of Labor (DOL) published a news release announcing a 

recent conciliation agreement  involving male care givers. The agreement demonstrates the 

importance of maintaining neutral hiring practices and good hiring documentation. 

In the specific case, the DOL's Office of Federal Contract Compliance Programs (OFCCP) claimed 

that ResCare HomeCare Spokane's (ResCare) hiring practices violated Executive Order 11246. 

Signed by President Johnson on September 24, 1965, Executive Order 11246 established for U.S. 

government contractors requirements for non-discriminatory hiring and employment practices. 

ResCare holds contracts with the DOL's Employment and Training Administration. 

The DOL press release quotes OFCCP Director Patricia A. Shiu as saying: 

"Outdated stereotypes about women being better suited to caregiving jobs than men 

perpetuate unlawful and unfair sex discrimination. At OFCCP, we are committed 

to combating sex stereotyping whenever it gets in the way of equal employment 

opportunities for qualified workers."  

ResCare argued that most of its residents were female and that those residents requested female 

caregivers. Unfortunately for ResCare, it was unable to provide evidence to support that argument. 

Moreover, apparently, the majority of its care plans had no caregiver preference; when DOL 

investigators interviewed the female residents, the residents indicated that they had no preference 

for female caregivers. 

The settlement relates to hiring for in-home care positions between June 2009 and May 2010. 

ResCare (1) must pay back $92,000 in wages to 77 male job applicants; (2) must offer eight of the 

job applicants positions, and (3) must agree to change, and have on-going monitoring of, its hiring 

practices. 

What lessons can other communities learn from this matter, especially regarding caregiver 

preferences? First, if you have an overwhelming female caregiver workforce, as is usually the case, 

review your hiring practices and workforce make-up to see if your workforce reflects the 

demographics of the community and your applicant pools. Is your workforce make-up a result of 

having few, if any, male applicants? Does your outreach sufficiently cover both genders? Second, 

if, in fact, you would rely on a "resident preference" defense, do you have the documentation to 

support the defense? 

There is limited support for allowing caregiver preferences. In 1996, the Superior Court of New 

Jersey, Appellate Division, upheld a jury award in  a male home health aide’s gender 

discrimination lawsuit (Spragg vs. Shore Care, 679 A. 2d 685 (N.J. App., 1996)). The employer’s 

policy allowed both male and female aides to care for male clients, but only female aides were 

assigned to care for female clients. The court agreed that the jury could find discrimination because 

the employer’s policy completely excluded males from caring for females. However, the appellate 
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court noted that an employer could be permitted to a limited extent to honor specific requests if 

the care to be given is of a sensitive personal nature.. 

Finally, as can be seen from the ResCare case, DOL investigations can be cumbersome and highly 

disruptive. The DOL apparently had access to care plans and interviewed residents. Thus, to the 

extent that you can be proactive about these issues and avoid these intrusions, the better. 


