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When it comes to employment law developments, 2012 was a significant year for California 
employers. From practical and long-awaited guidance on meal and rest periods, to watershed 
legislation on social media policies, there were many notable changes and clarifications to 
California and federal employment law. All these developments impact CALA members. 

Significant New California Laws 

The California Legislature enacted the following bills, effective on January 1, 2013, including 
several amendments to the Fair Employment and Housing Act’s “protected categories” in the 
Government Code.1 

 

AB 1844 (Campos) prohibits employers from requiring employees or job applicants to disclose 
their social media passwords or usernames. It also prohibits employers from requiring that an 
employee or applicant access their social media account in the presence of the employer.   

The law does create an exception to the above prohibition: employers may request social media 
account information if they believe it is relevant to an investigation of employee misconduct, as 
long as the social media is used solely for purposes of that investigation. For example, an 
employer may request an employee’s social media account information if it believes that the 
employee has committed workers’ compensation fraud, and believes that evidence of the fraud 
could exist on an employee’s social media page. This exception does not apply to investigations 
of job applicants. 

 

AB 2386 (Allen) enacts one of several amendments to the Fair Employment and Housing Act 
this year. The amended law states that the term “discrimination on the basis of . . . sex” includes 
discrimination on the basis of “breastfeeding or medical conditions related to breastfeeding.” 

 

                                                
1 In June of this year, the Governor signed into law SB 1038, which eliminates the Fair 
Employment and Housing Commission and transfers its powers and duties to a new Fair 
Employment and Housing Council, within the Department of Fair Employment and Housing 
(DFEH). The Council will be able to issue regulations. The Fair Employment and Housing 
Commission currently develops regulations and hears claims of discrimination brought before 
the agency. 

Significantly, beginning in 2013, the DFEH will be authorized to bring lawsuits directly in court 
(in which courts will be authorized to award the DFEH attorney’s fees and costs), as long as the 
DFEH first engages in mandatory dispute resolution between the parties. 
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AB 1964 (Yamada) In a second change to the Fair Employment and Housing Act in the past 
year and due, in part, to perceived instances of 9/11 backlash, the Sikh Coalition championed 
AB 1964. The law strengthens protections already in place for employees’ religious beliefs. 
Existing law provides that “religious creed,” “religion,” “religious observance,” and “religious 
belief,” include all aspects of religious belief, observance, and practice. AB 1964 adds an 
individual’s religious dress practice and religious grooming practice to the list of religious 
considerations on which basis a person may not be discriminated against in employment. 

What does this mean? Subject to certain exceptions, employees must be allowed to wear or 
carry “religious clothing, head or face coverings, jewelry, artifacts, and any other item that is part 
of the observance by an individual of his or her religious creed.” “Religious grooming practices” 
include “all forms of head, facial, and body hair.” In order to justify a failure to provide a 
requested religious accommodation, employers must establish that the accommodation would 
cause “significant difficulty or expense” to the employer. 

How does AB 1964 impact CALA members where some religious dress or grooming practices 
might impact health and safety concerns, totally unrelated to any “discriminatory animus?” 
According to the Senate Judiciary Committee's discussion of AB 1964: 

In a prior version of the bill, the list of considerations for an undue burden on an 
employer for reasonable accommodation included health and safety 
requirements of a facility. That provision was stricken from the bill as it arguably 
was overbroad and would not only apply to religious dress and grooming, but 
also to disability accommodations. There already exists a rich history of decisions 
and substantial statutory authority that provide guidance to employers regarding 
health and safety concerns related to employer practices.  

For example, existing law requires employers to maintain safe and healthful 
working conditions for employees. (Lab. Code Sec. 6300,et seq.) Existing law 
also provides that an employer has an affirmative defense to employment 
discrimination where the employer has a bona fide occupational qualification or 
business necessity that requires a certain practice for the safe and efficient 
operation of the business. (Cal. Code Reg. Sec. 7286.7.) Further, in Fitzpatrick v. 
City of Atlanta (11th Cir. 1993) 2 F.3d 1112, the court recognized “that protecting 
employees from workplace hazards is a goal that, as a matter of law, has been 
found to qualify as an important business goal for Title VII purposes.”(Id. at p. 
1119.) However, the Fitzpatrick court observed that “merely asserting a safety 
rationale does not suffice to prove the defense.” (Id.) Accordingly, an employer 
may assert a health and safety defense to a discriminatory practice, but the 
employer must show, on the facts of each particular case, that the employer’s 
practice was non-discriminatory and that no reasonable accommodation could be 
made for the employee. 

Thus, presumably, CALA members may still consider health and safety considerations when 
making decisions that impact an employee’s right to exercise his/her religious beliefs. However, 
consultation with legal counsel is a good idea before employers consider making decisions 
based upon these reasons that may adversely impact an employee. 

More difficult questions which CALA members might struggle may be resident concerns and/or 
biases in this area. Residents may feel uncomfortable with a caregiver employee due to his or 
her religious attire. Such issues involve conflicting interests and rights, and CALA members 
should proceed with caution. Finally, CALA members should review their policies regarding 
uniforms, grooming, and standards of appearance in order to ensure compliance with this new 
law.  

 

SB 1234 (De León), the California Secure Choice Retirement Savings Trust Act, establishes 
the state-run “California Secure Choice Retirement Savings Trust” that is administered by the 
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California Secure Choice Retirement Savings Investment Board. It requires private employers 
who do not offer retirement plans to offer a payroll deposit retirement savings arrangement so 
that employees can contribute a portion of their salary or wage to the program, known as the 
California Secure Choice Retirement Savings Program. The bill requires employers to allow 
employees to participate in the program, unless the employee opts out. 

Governor Brown has signed another bill (SB 923) that requires a study and final legislative vote 
before the retirement savings program can go into effect. 

 

AB 2103 (Ammiano) specifies that payment of a fixed salary to a non-exempt employee 
compensates the employee only for his regular, non-overtime hours, regardless of any written 
agreement to the contrary. This bill is more of a clarification of existing law than a new law. 
CALA members should already have payroll practices in place that do not allow for any private 
agreements with non-exempt employees that run afoul of employee rights to regular wages, 
wage reporting, and overtime, as set out in the Labor Code.  

 

AB 2674 (Swanson) imposes new obligations for employers with respect to employees’ 
personnel files. First, the law requires employers to either provide a copy or make the entire 
personnel file available for inspection within thirty (30) days of a request from a current or former 
employee (Payroll records must be provided within 21 days of the request). Second, the current 
or former employee’s representative may also request the personnel file, and the representative 
has the same rights as the employee to inspect the file. Third, the employer must provide a form 
that may be used by current or former employees or their representatives to submit requests for 
copy/inspection. 

The law also allows the employer to redact the names of non-supervisory employees from any 
documents contained in the records, and to designate a person for receiving requests, as well 
as a form for use in requesting records.   

AB 2674 provides CALA members with another reason to make sure that their employees’ 
personnel files contain everything they should contain (such as arbitration agreements, 
acknowledgements of receipt of handbook, performance evaluations, disciplinary actions, etc.) 
and to exclude materials that should not be in the file (confidential investigations, background 
checks, medical information, attorney-client privileged documents) so that the employer can 
respond quickly when a current or former employee, or his/her representative, makes a 
personnel file request. 

 

SB 1255 (Wright) Under California Labor Code 226, employers face penalties and other 
remedies for employees who suffer an “injury” as a result of employers’ intentional failure to 
provide specified information on wage statements. Previously, employers facing lawsuits 
alleging violations of this provision could argue that employees were not actually injured by an 
alleged deficiency in the wage statement. For example, employers would argue that employees 
were accurately compensated, regardless of the information in the wage statement. Effective 
January 1, 2013, SB 1255 now defines “injury” so that employees can recover under section 
226 even without evidence of actual injury caused by the wage statement deficiency. 

 

Reminder! 

AB 1396 passed last year, but had a final effective date of January 1, 2013. AB 1396 requires 
that, when an employer has a commissioned employee, there must be a commission 
employment contract with that employee and that contract must be in writing, setting forth “the 
method by which the commissions are to be computed and paid.” Further, “the employer shall 
give a signed copy of the contract to every employee who is a party thereto and shall obtain a 
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signed receipt for the contract from each employee.” This bill exempted (1) short-term 
productivity bonuses and (2) bonuses and profit sharing plans, unless based on a fixed 
percentage of sales or profits. AB 2675, signed by the Governor in September 2012, further 
exempted temporary, variable incentive payments that increase, but do not decrease, payment 
under the written contract. These additional temporary commissions need not be in a written 
agreement. An employer who does not comply with those requirements is liable to the employee 
in a civil action for triple damages. 

 

Significant Federal and State Cases 

1. In National Federation of Independent Business v. Sebelius, 132 S. Ct. 1133 (2012), the 
United States Supreme Court upheld the individual mandate portion of the 2010 Affordable Care 
Act. Employers must be aware of the provisions of the ACA that will now go into effect, such as 
the “auto-enrollment provision.” This provision requires employers that have at least 200 full-
time employees and offer health coverage to automatically enroll each new full-time employee 
in one of the plans that it offers, unless the employee affirmatively opts out. Other provisions of 
concern to employers is the “Cadillac Tax,” which places an excise tax on health coverage costs 
exceeding $10,200 for single coverage and $27,500 for family coverage. Presumably, CALA 
members will be working with their brokers and other agents to comply with this law. 

2. In See’s Candy Shops v. Superior Court, San Diego County Super. Ct. No. 37-2009-
00100692-CU-OE-CTL (October 29, 2012), a California court of appeal affirmed the standard 
used by the U.S. Department of Labor (DOL) and California Division of Labor Standards 
Enforcement (DLSE) for analyzing rounding policies. The court held that an employer may use a 
nearest-tenth rounding policy if the rounding policy is “fair and neutral on its face” and “is used 
in such a manner that it will not result, over a period of time, in failure to compensate the 
employees properly for all the time they have actually worked.” If the employer applies a 
consistent rounding policy that, on average, favors neither overpayment nor underpayment, it 
complies with the law. On the other hand, if the policy systematically under-compensates 
employees by, for example, consistently rounding down, it does not comply.  

CALA members are reminded that payroll records should never be altered without the express 
written consent of the employee. Thus, if caregivers fail to clock in and out for lunch, or fail to 
clock out at the end of the day, employers should get executed written time card changes from 
employees before altering the time cards. 

3. In the long-awaited decision in Brinker v. Superior Court (Hohnbaum), 53 Cal. 4th 1004 
(2012), the California Supreme Court unanimously held that employers do not have to police 
their employees to make sure that the employees are taking meal breaks. Employers, however, 
do have to (1) relieve employees of all duty; (2) relinquish control over their activities; and (3) 
permit them a reasonable opportunity to take an uninterrupted 30-minute break. The Court 
further held that there’s no penalty if an employee works only 5 consecutive hours without a 
meal period. The rules for rest breaks were clarified: employees who work 3.5 to 6 hours are 
entitled to one (1), paid  ten (10) minute rest period and a second ten (10) minute paid rest 
periods if they work more than 6 and up to 10 hours. Employees working from ten (10) to up to 
fourteen (14) hours are entitled to a third rest break. 

Plaintiffs' lawyers will be reviewing their options and opportunities in light of this case—all the 
more reason to make sure that your policies adhere to the rest break and meal period rules. To 
take advantage of the Brinker decision, employers must still demonstrate that they provide the 
opportunity for a meal period at the appropriate time. Written meal period schedules are 
recommended so that you can demonstrate a missed or late meal period was at the employee's 
option. 

 

National Labor Relations Board (NLRB) News 
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1. Off-Duty Access To Employer Property 

Most CALA members are employers subject to the National Labor Relations Act (NLRA), which 
protects the rights of employees in the private sector to engage in “concerted activity,” such as 
joining a union.   

In 2012, the NLRB indicated an intent to roll back employers’ rights to restrict off-duty employee 
access to their private property. First, in Sodexo America LLC, 358 NLRB No. 79 (July 3, 
2012),the NLRB invalidated a hospital’s rule prohibiting off-duty access except to visit a patient, 
receive medical care, or conduct “hospital-related business.” The Board majority held that the 
employer’s “hospital related business” exception, which was defined by the policy as “the 
employee’s normal duties or duties as specifically directed by management,” was overly broad, 
and violated the NLRA because it could be interpreted as prohibiting employee access for 
purposes of engaging in concerted activity, while permitting access for other reasons as 
specified by management. 

Second, in Marriott Int’l Inc. d/b/a J.W. Marriott Los Angeles at L.A. Live, 359 NLRB No. 8 
(September 28, 2012), the NLRB invalidated an employer’s policy which prohibited off-duty 
employees from returning to the hotel interior or using hotel facilities “without a supervisor’s 
permission.” The NLRB claimed that this rule violated the NLRA because it would lead 
employees to believe they needed management’s approval to engage in conduct protected by 
the NLRA. 

Both NLRB cases should be of significant concern to CALA members. Since Assisted Living 
communities are 24/7 operations, CALA members need to ensure the safety and security of 
their residents (and on-duty employees) around-the-clock, in part by restricting access to their 
facilities by off-duty employees. However, based on these recent Board cases, employers 
should take care that their off-duty access policies are carefully phrased so as to not invite 
unfair labor practices. 

 

2. Update on NLRB Posting Regulation 

Last year, the NLRB issued a final rule requiring employers to post notices informing their 
employees of their NLRA rights in print and in electronic form on an intranet or internet site. The 
National Association of Manufacturers and the National Federation of Independent Business 
subsequently sued, challenging the constitutionality of the regulation and seeking an injunction. 
Additionally, the U.S. Senate introduced legislation that would prevent the NLRB from 
implementing the regulation. In response, the NLRB postponed implementation of the notice 
requirement until January 31, 2012; and subsequently postponed implementation again, until 
April 30, 2012. 

As of now, the DC Circuit Court of Appeals has temporarily enjoined the rule. According to the 
NLRB’s website, there is no new deadline for the posting requirement at this time. 

 

3. At-Will Statements 

On October 31, 2012, the NLRB’s General Counsel issued an analysis of at-will employment 
clauses in two employee handbooks, finding that both are lawful under the NLRA (Mimi's Café, 
Case Number 28-CA-0844365 and Rocha Transportation, Case No. 32-CA-086799). The NLRB 
explained that policies can be unlawful if employees would reasonably construe the language to 
prohibit “protected concerted activities,” such as joining a union. Recently, an NLRB 
Administrative Law Judge (In re Red Cross Arizona Blood Services Region) had invalidated an 
at-will statement that required employees to sign the following acknowledgment: “I further agree 
that the at-will employment relationship cannot be amended, modified or altered in any way.” 
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In contrast, the NLRB found the following descriptions of “at-will employment” to be lawful 
because they do not require employees to agree that the employment relationship cannot be 
changed in any way: 

 No representative of the Company has authority to enter into any agreement 
contrary to the foregoing “employment at will” relationship; and 

 No manager, supervisor, or employee of the Company has any authority to enter 
into an agreement for employment for any specified period of time or to make an 
agreement for employment other than at-will. Only the president of the Company 
has the authority to make any such agreement and then only in writing. 

It appears that at-will statements are lawful if they merely highlight that the employer’s 
representatives are not authorized to change the at-will relationship. CALA members should 
confirm that the at-will acknowledgments contained in their handbooks do not require 
employees to agree that the employment relationship cannot be changed in any way.   

 

4. Social Media 

General Counsel's Report 

On May 30, 2012, the Office of the General Counsel of the NLRB issued a report on social 
media policies. The NLRB has stated that an employer violates the NLRA through maintenance 
of a social media policy that would “reasonably tend to chill employees” in their exercise of 
rights under the Act, whether or not the employer’s workforce is unionized. According to the 
Report, the NLRB uses a two-step inquiry to determine whether the policy would have such an 
effect. The NLRB first looks at whether the policy explicitly restricts protected activities. If it does 
not, the policy is then reviewed to determine whether:  

1) employees would reasonably construe the policy as prohibiting protected 
activities; 

2) the policy was promulgated in response to union activity; or 

3) the policy has been applied to restrict protected activity. 

The NLRB reviewed seven examples of social media policies, and found six of them to contain 
unlawful provisions. Examples of unlawful provisions included many prohibitions that are 
commonly found in handbook policies, such as:  

 a provision that informed employees that “[o]ffensive, demeaning, abusive or 
inappropriate remarks are as out of place online as they are offline”; 

 a statement encouraging employees to resolve work-related concerns by 
speaking with co-workers, supervisors, or managers, rather than by posting 
complaints online; 

 a provision prohibiting employees from posting information regarding the 
employer that could be deemed material, non-public, confidential or proprietary; 

 a warning to employees to “avoid harming the image and integrity of the 
company”; 

 prohibiting employees from making “disparaging or defamatory” comments; and 

 a rule prohibiting communications to the media about the employer or its 
business operations. 

The NLRB considered many of these provisions unlawful because they “proscribe[d] a broad 
spectrum of communications that would include protected criticisms of the employer’s labor 
policies or treatment of employees.” 
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Notably, the NLRB even invalidated policies that contained a “savings clause,” which stated that 
the social media policy would be administered in compliance with applicable laws and 
regulations including the NLRA. The NLRB took the position that these savings clauses do not 
cure otherwise overbroad policies. 

The NLRB also prepared a template social media policy that it considered to be lawful. CALA 
members can find the template at http://www.nlrb.gov/news/acting-general-counsel-releases-
report-employer-social-media-policies. In large part, the NLRB based its determination of 
lawfulness on the fact that this policy included specific examples of prohibited conduct, rather 
than broad, undefined prohibitions, such that employees would not reasonably read the policy to 
prohibit protected activity. 

Decisions 

The term "concerted activity" encompasses a myriad of actions and, most recently, we have 
seen the NLRB’s interest focused on finding "concerted activity" on social media sites. 

In an October 2012 decision (In re United Food and Commercial Workers Union, Local 371 and 
Costco Wholesale Company) the NLRB determined that the following language in a social 
media policy violated the National Labor Relations Act: 

Employees should be aware that statements posted electronically (such as 
online message boards or discussion groups) that damage the Company, 
defame any individual or damage any person’s reputation, or violate the policies 
outlined in the Costco Employee Agreement, may be subject to discipline, up to 
and including termination of employment. 

The NLRB found the policy to be “overly broad” in that employees could interpret it as an 
attempt to prohibit protected concerted activity. 

In another October 2012, ruling (In re Knauz BMW) the NLRB gave employers mixed results. It 
upheld the discharge  of a salesperson who made fun of events at the company when it agreed 
with an administrative law judge who ruled that the firing of the salesman at Knauz BMW was 
not unlawful because the employee’s Facebook updates weren’t protected by federal law (the 
employee had posted pictures of an accident that occurred at the dealership). However, there 
were troubling rulings in other parts of the decision. The NLRB found that the employee’s 
Facebook postings mocking the luxury dealership for serving hot dogs and bottled water, 
including the caption “No, that’s not champagne or wine, it’s 8 oz. water,” may have been 
protected concerted activity.   

In addition, the NLRB considered and struck down the dealership’s employee handbook 
“courtesy” rule about employee communications. The rule stated that “everyone is expected to 
be courteous, polite and friendly to our customers, vendors and suppliers, as well as to their 
fellow employees. No one should be disrespectful or use profanity or any other language which 
injures the image or reputation of the Dealership.” The NLRB found the language unlawful 
because employees “would reasonably believe that it prohibits any statements of protest or 
criticism”–the backbone of concerted activity. 

The decision, which is worth reading, can be found at the address below:  

http://www.nlrb.gov/print/4758 

What is an employer to do? CALA members should review and revise their handbooks' social 
media use policies to make sure that they provide specific examples of prohibited conduct, 
rather than generalized prohibitions. To be on the safe side, CALA members may even wish to 
define the term “protected concerted activities” to be clear the social media policy does not run 
afoul of the NLRA. 

 

 

http://www.nlrb.gov/news/acting-general-counsel-releases-report-employer-social-media-policies
http://www.nlrb.gov/news/acting-general-counsel-releases-report-employer-social-media-policies
http://www.nlrb.gov/print/4758

