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Arbitration clauses in assisted living admission agreements have been under 

attack in recent years in the courts and in the legislature. Some opponents to arbitration 
clauses have argued that, as a matter of public policy, assisted living facilities may not 
require residents to agree at the time of admission to arbitrate future disputes. Two 
recent United States Supreme Court decisions should, absent federal legislation, put 
this public policy argument to rest and require that they be enforced as in any other 
contractual setting.  

The first decision is AT&T Mobility v. Concepcion. In this case, the U.S. Supreme 
Court ruled that California could not prohibit parties to a consumer contract (in this case 
a contract for cell phone service) from agreeing in an arbitration agreement to waive 
their right to pursue a class action. The second decision is the recent decision in 
Marmet Health Care Center, Inc. v. Brown. In this case, the United States Supreme 
Court ruled that West Virginia could not refuse to enforce mandatory arbitration 
agreements for personal injury or wrongful death claims against nursing homes based 
on public policy grounds. The basis for both Supreme Court opinions is the federal 
policy under the Federal Arbitration Act ("FAA") that requires state law to treat 
arbitration agreements the same as any other contract. 

The Supreme Court's message is that state law governing the enforceability of 
contracts, even when based on strong public policy, cannot overrule privately agreed 
terms to arbitrate. Arbitration is a matter of contract, and the federal law requires courts 
to honor the parties’ agreements. 

In light of the Supreme Court's strong support for arbitration agreements, 
assisted living communities may want to revisit the idea of presenting pre-dispute 
arbitration agreements to their residents at the time of admission. Through a properly-
worded pre-dispute arbitration agreement, the parties may : 

 Waive the right to bring class actions based on individual claims; 

 Assign to the arbitrator the authority to determine whether claims can be 
arbitrated and whether the arbitration clause is fair or conscionable; 

 Require arbitration of personal injury and wrongful death claims; 

 Require arbitration of statutory claims (except unlawful detainer actions, 
which cannot be arbitrated), such as those for unfair business practices, 
elder abuse, and alleged violations of the Resident Bill of Rights, and 
allow the arbitrator to allocate arbitration costs; and 
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 Provide the arbitrator the discretion to determine what discovery will be 
permitted and its scope. 

Although the Supreme Court has now clearly rejected statutory restrictions based 
upon public policy arguments against enforcement, as with all agreements, arbitration 
clauses that are found too one-sided or unfair can be challenged as unconscionable 
and thus found unenforceable under state law.   Because residents give up a very 
important right—their right to a jury trial—when they agree to arbitrate, expect courts to 
carefully scrutinize the fairness of such clauses. When drafting arbitration clauses, it is 
wise to avoid terms that courts have found unconscionable. Terms that have been 
judicially recognized as unfair or one-sided and should be avoided include those that: 

 Limit type or amount of damages or relief that would otherwise be 
available in a court action; 

 Require a panel of arbitrators rather than a single arbitrator; 

 Allow recovery of attorneys fee by only one side (courts will treat it as 
reciprocal in any event); 

 Require the claimant to advance all arbitration costs and fees; 

 Limit available discovery to the detriment of the claimant;  

 Choose an inconvenient location for the arbitration;  

 Select state law not related to the location of the resident's claims; and 

 Specify the arbitration tribunal but fail to attach that tribunal's rules and fee 
schedule; 

 Bury the clause in a long form contract. 

A word of caution: Courts may not be willing to sever or strike one or more unfair 
provisions. Instead, the court may refuse to enforce the entire arbitration agreement. To 
reduce the chances that a court will find an arbitration agreement unfair and 
unenforceable, consider the following suggestions: 

1. Clearly identify the arbitration clause. If the clause is in the admission 
agreement, have the resident initial it in the margin, and make it 
conspicuous with larger bolded typeface. Also, consider making it a 
separate document.  

2. Since some courts have refused to enforce arbitration agreements that fail 
to include applicable arbitration rules in the agreement, if the agreement 
identifies a particular tribunal or organization that will administer an 
arbitration, consider including the arbitration rules and fee schedules in the 
agreement.  
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3. State in plain and conspicuous terms in the document that signing the 
arbitration agreement results in a waiver of important rights, including the 
right to a jury trial. 

4. Although the recent Supreme Court decisions arguably support 
enforcement of mandatory pre-dispute arbitration agreements, the 
conservative approach is to give residents the option to agree to them or 
not.  

5. Encourage residents to consider carefully the decision to enter into an 
arbitration agreement; consider allowing a rescission period (perhaps ten 
days) during which the resident can back out of the agreement. 

6. Make sure the arbitration clause is mutual (requiring both parties to 
arbitrate all disputes) and does not unfairly limit the resident’s discovery or 
potential recovery rights. Arbitration clauses that simply transfer the 
location of the dispute from the courtroom to an arbitrator’s conference 
room, leaving all causes of action and potential recovery rights intact, are 
more likely to be upheld than an arbitration clause that limits the provider’s 
liability. 

7. Shift to the community some or all arbitration fees. If arbitration fees are 
higher than court fees or the value of the claim, a court is more likely to 
find the agreement unconscionable.  

The United States Supreme Court's recent decisions reaffirm that arbitration 
agreements that affect interstate commerce should be enforced the same as any other 
contract. State laws aimed at limiting these arbitration agreements—even based on 
public policy considerations—will not be enforced. The arbitration agreement as a whole 
must be fair—both in the manner in which it was entered into and in its terms.  


