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A recent January 2011 California Court of Appeal decision, Heritage Residential Care Inc. v. 
Division of Labor Standards Enforcement, should demonstrate to employers just how expensive 
and long suffering violations of the California Labor Code can become. 
 
Heritage Residential Care Inc. (“Heritage”) operates seven residential care facilities.  In 2008, 
Heritage employed sixteen (16) workers who lacked social security numbers.  As a result, 
Heritage treated those 16 workers as independent contractors.  Heritage issued these workers 
Form 1099 federal income tax statements instead of itemized wage statements required by 
section 226, subdivision (a), of the Labor Code.  Labor Code violations give rise to penalties, 
which in some instances can be quite onerous. 
 
Section 226(a) is very specific regarding what an employer must provide in a wage statement: 
 

Every employer shall, semimonthly or at the time of each payment of wages, 
furnish each of his or her employees, either as a detachable part of the check, 
draft, or voucher paying the employee's wages, or separately when wages are 
paid by personal check or cash, an accurate itemized statement in writing 
showing (1) gross wages earned, (2) total hours worked by the employee, except 
for any employee whose compensation is solely based on a salary and who is 
exempt from payment of overtime under subdivision (a) of Section 515 or any 
applicable order of the Industrial Welfare Commission, (3) the number of piece-
rate units earned and any applicable piece rate if the employee is paid on a 
piece-rate basis, (4) all deductions, provided that all deductions made on written 
orders of the employee may be aggregated and shown as one item, (5) net 
wages earned, (6) the inclusive dates of the period for which the employee is 
paid, (7) the name of the employee and his or her social security number, except 
that by January 1, 2008, only the last four digits of his or her social security 
number or an employee identification number other than a social security number 
may be shown on the itemized statement, (8) the name and address of the legal 
entity that is the employer, and (9) all applicable hourly rates in effect during the 
pay period and the corresponding number of hours worked at each hourly rate by 
the employee. The deductions made from payments of wages shall be recorded 
in ink or other indelible form, properly dated, showing the month, day, and year, 
and a copy of the statement or a record of the deductions shall be kept on file by 
the employer for at least three years at the place of employment or at a central 
location within the State of California. 

 
In October 2008, the Division of Labor Standards Enforcement (“DLSE”) conducted a workplace 
inspection of Heritage’s premises.  Finding that Heritage had not issued the proper wage 
statement to these workers, the DLSE issued Heritage a citation for violating section 226(a).  
 
Section 226.3 contains very specific fines for employers who fail provide itemized wage 
statements or does not provide fully compliant wage statement: 
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Any employer who violates subdivision (a) of Section 226 shall be subject 
to a civil penalty in the amount of two hundred fifty dollars ($250) per 
employee per violation in an initial citation and one thousand dollars 
($1,000) per employee for each violation in a subsequent citation, for which 
the employer fails to provide the employee a wage deduction statement or fails to 
keep the records required in subdivision (a) of Section 226.  The civil penalties 
provided for in this section are in addition to any other penalty provided by law.  
In enforcing this section, the Labor Commissioner shall take into consideration 
whether the violation was inadvertent, and in his or her discretion, may decide 
not to penalize an employer for a first violation when that violation was due to a 
clerical error or inadvertent mistake. 

 
In the Heritage case, the citation included a Section 226.3 civil penalty in the amount of 
$72,000, representing 288 violations at $250 per violation. 
 
After the DLSE issued the citation, Heritage requested, and the DLSE conducted, an 
administrative hearing in January 2009.  At the hearing, a Heritage representative testified that a 
number of Heritage employees “do not hold a social security number.  So consequently we treat 
them as independent contractors or outside service and issue 1099s at the end of the year” 
rather than itemized wage statements.  
 
The hearing officer affirmed the citation, rejecting Heritage’s argument that its noncompliance 
was inadvertent and stating “there is no basis for exercising discretion to reduce or eliminate the 
penalty assessment for failure to provide itemized wage statements.” 
 
In February 2009, Heritage filed a petition for writ of administrative mandamus in Santa Clara 
County Superior Court.  The court denied the petition in November 2009, a little over one year 
from the time the citation was first issued.  
 
Heritage appealed the superior court’s order.  In the appeal, the parties disputed whether 
Heritage’s failure to provide itemized wage statements to sixteen (16) of its workers was 
“inadvertent” within the meaning of section 226.3.  Heritage argued that the term “inadvertent” 
was akin to conduct which is “willful” or “knowing.”  The court disagreed, and after much 
discussion, the court concluded the term “inadvertent,” as used in section 226.3, carries its 
ordinary meaning of “unintentional,” “accidental,” or “not deliberate.” 
 
Heritage argued that its noncompliance was based on a good faith mistake of law.  It insisted 
that it was not ignorant of the requirements of section 226.3, as it provided itemized wage 
statements to some of its workers.  Rather, Heritage argued that it had a good faith but 
mistaken belief of the legal requirements when it misclassified employees as independent 
contractors.  The court disagreed, simply stating:  “This is not a case where the legal 
requirements of the statute were unclear or unsettled.” 
 
Thus, two and one-half years after the citation, the court upheld the penalties. 
 
Why is this case important?  Clearly, the fact pattern is unique – yet, the court’s holding is also 
applicable to more subtle violations of the itemized wage statement requirement in the Labor 
Code.  For example, is the employer’s address on the statement, do you include regular hours, 
overtime hours and the corresponding rates for each?  The Heritage case is a reminder to 
employers of the importance of auditing your pay practice to assure that you are in compliance 



with the itemized wage statement requirements and other provisions in the Labor Code.  The 
courts take a dim view of an employer’s claimed “lack of knowledge” when it comes to violations 
of the Labor Code. As can be seen from this case, penalties, interest, attorney’s fees and costs 
from two years of litigation resulted based upon a one labor code violation. 




