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Every resident comes to assisted living with a past—a family, 
job, health, and social history that has affected their lives at 
some point, and that may affect the care and services they’ll 
need in the future.  And when that past includes conviction 
for a sexual offense, many providers find themselves in 
unfamiliar territory, caught between their obligations to 
their residents, communities, and their own employees.  
Whatever the situation, responding to a prospective or 
current resident’s sex offender status is a difficult issue, and 
California law provides no easy answers. 
 

Megan’s Law Sex Offender Registry 
www.meganslaw.ca.gov

As many people are aware, as a result of Megan’s Law 
(Cal. Pen. Code § 290.46), the California Department of 
Justice maintains a website that allows the public to search 
the records of over 63,000 registered sex offenders by 
name, address, location, or proximity to schools and parks.  
With this information at anyone’s fingertips, theoretically a 
provider could simply search a name to discover a resident 
or visitor’s sex offender status and use this information to 
make admission, retention, and/or visitation decisions.  But 
what appears to be relatively simple in theory is actually 
quite complex, and using information discovered pursuant 
to Megan’s Law may subject the inquirer to lawsuits and 
liability.  

Specifically, Megan’s Law provides that the sex offender 
registry can only be used to “protect a person at risk.”  The 
law specifically prohibits its use for discrimination 
or for purposes related to insurance, loans, credit, 
employment, education, other business benefits, 
and housing and accommodation.  Anyone in violation 
is liable for actual and punitive damages.  While the 
California Apartment Association, among others, has 
argued that anyone living near a sex offender is potentially 
a “person at risk,” and thus providers should be permitted 
to use this information for purposes related to housing and 
accommodations, this is not the current interpretation of 
the law.  In other words, if a provider discovers that one of 
its current or prospective residents is on the Megan’s Law 
registry, using this information to deny that person admission 
or to evict them would likely violate the law and potentially 
subject the provider to litigation and serious penalties.  

Despite its restriction on the use of registry information, 
Megan’s Law does provide residential facilities some 
protection with respect to registered sex offenders convicted 
of crimes against elders or dependent adults.  California 
Penal Code § 653c provides that any person convicted of 
a sexual crime against an elder or dependent adult is not 

allowed to enter or remain on the grounds of a “day care 
or residential facility” where elders or dependent adults are 
regularly present or living, unless he/she first registers 
with the facility administrator.  The law requires any such 
person to advise the administrator that he/she is a registered 
sex offender, provide his/her name, address, and proof of 
identity, and explain his/her purpose for entering the facility 
or grounds. 

The administrator may then refuse to register, or may impose 
restrictions on or revoke the registration of, the person if the 
administrator has a reasonable basis for concluding that 
their presence would: 1) disrupt the facility, any resident, 
employee, or visitor; 2) interfere with the orderly and peaceful 
activities of the facility; or 3) otherwise place at risk the facility, 
or any employee, volunteer or visitor.  The penalty for failing 
to register is a fine, imprisonment, or both.

This aspect of Megan’s law also has its difficulties.  First, 
the administrator registration requirement only applies to 
those persons that must register for committing a sexual 
crime against an elder or a dependent adult.  Second, the 
administrator registration requirement does not apply to 
current residents or clients.  Next, the law depends entirely 
on self-reporting.  Further, the law puts the administrator in 
the unenviable position of deciding who is a “safe” and who 
is an “unsafe” presence at the community.  

Because of the various complex legal and human issues 
implicated by Megan’s law, a provider would do well to 
seek advice from legal counsel, Adult Protective Services, 
and/or the Department of Social Services prior to acting 
on information from the sex offender registry and prior to 
imposing restrictions on a sex offender’s presence in the 
community.  

Restrictions On Residency: 
Jessica’s Law and Proposition 83

In addition to the registration requirements, California law 
also restricts certain persons convicted of sex offenses 
from living in proximity to parks and schools.  Jessica’s Law 
provides that “an inmate who is released on parole for a 
violation of Section 288 or 288.5 whom the Department of 
Corrections and Rehabilitation determines poses a high risk 
to the public shall not be placed or reside, for the duration of 
his or her parole, within one-half mile of any public or private 
school including any or all of kindergarten and grades 1 to 
12, inclusive.”  (Cal. Pen. Code § 3003(g).)  Proposition 83 
provides: “Notwithstanding any other provision of law, it is 
unlawful for any person for whom registration is required 
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To help prevent E. coli O157 infection, CDPH advises the 
following:

Cook all ground beef and hamburger thoroughly, • 
until a thermometer inserted into the thickest part of 
the patty reads at least 160 degrees Fahrenheit on 
a digital thermometer, or the patty is no longer pink 
inside.
Drink only pasteurized milk, apple juice, or cider. • 
Commercial juice with an extended shelf life that is 
sold at room temperature (e.g., juice in cardboard 
boxes, vacuum-sealed juice in glass containers) 
has been pasteurized, although that is not generally 
indicated on the label. Juice concentrates are also 
heated sufficiently to kill pathogens.
Wash fruits and vegetables thoroughly, especially • 
those that will not be cooked. Raw sprouts can carry E. 
coli O157 and should be avoided, especially by children 
less than five years of age, immunocompromised 
persons, and the elderly, all of whom are at risk of 
serious disease if infection occurs.

Any occurrences of these E. coli O157 infections in your 
facility should be reported to both the licensing agency 
and the local health department.  For more details about E. 
coli O157, please see the attached fact sheet prepared by 
CDPH. Please also see the CDPH website at ww2.cdph.
ca.gov/HealthInfo/discond/Pages/EscherichiacoliO157H7.
aspx, as well as the federal Centers for Disease Control and 
Prevention website at www.cdc.gov/ecoli/.

ROBERT PATE CHIEF OF TECHNICAL ASSISTANCE 
AND POLICY BRANCH
CCLD is pleased to announce that Robert Pate, Administrator 
of the Statewide Children’s Residential Program, has been 
temporarily assigned as Acting Chief of the Technical 
Assistance and Policy Branch. Robert has worked in CCLD 
for over 20 years. 

pursuant to Section 290 to reside within 2000 feet of any 
public or private school, or park where children regularly 
gather.”  (Cal. Pen. Code § 3003.5(b).)

In sum, Jessica’s law prohibits individuals convicted of 
particular offenses against children from living close to 
a school, and Proposition 83 prohibits any registered sex 
offender, regardless of their crime, from living close to a school 
or park where children regularly gather.  However, these laws 
have important limitations that are likely applicable to 
many assisted living prospective and current residents: 
Jessica’s law only applies while the offender is on parole, 
and not afterward, and Proposition 83 only applies to 
individuals paroled after November 8, 2006, when the 
law went into effect.  (Doe v. Schwarzenegger (E.D. Cal. 
2007) 476 F. Supp. 2d 1178 (lawsuit filed by person whose 
sex offense occurred decades prior and who had been a 
productive member of same community for over 20 years.).)  
Thus, these restrictions on residency would not apply to a 
current or prospective resident who is off parole and who 
was convicted and paroled prior to November 2006.  

No Easy Answers: What To Do With Knowledge 
Of A Resident’s Sex Offender Status

As demonstrated above, California registration and 
residency laws raise more questions than answers for 
assisted living providers.  To be sure, as in the case of Doe 
v. Schwarzenegger, cited above, not everyone convicted of 
a sex offense poses a threat to RCFE residents.  As with any 
other resident, a resident convicted of a sex offense may be 
appropriate for community living so long as their behaviors 
are well-managed and the community is well-equipped to 
provide sufficient observation and services.  On the other 
hand, providers owe a duty to all of their residents to provide 
safe and healthful accommodations free from an undue risk 
of sexual abuse.  

There is no one size fits all solution 
reconciling these different considerations.  
Because every situation will be unique 
and because California law may be a trap 
for the unwary (potentially resulting in 
litigation and serious penalties), providers 
should seek legal advice prior to sending 
an eviction notice or taking other action 
against a resident based on the knowledge 
that he/she has been convicted of a 
sexual offense.  While there may be no 
easy answers, seeking the advice of legal 
counsel and the cooperation of public 
agencies such as Adult Protective Services 
and the Department of Social Services will 
minimize the exposure to litigation while 
optimizing the chances of finding a livable 
solution that protects the health and safety 
of all involved.  
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Heffernan is creatively committed to 
fulfilling your insurance needs in 
today’s challenging environment.  For 
more information about our risk 
management and asset protection 
services, contact Brant Watson or 
Yvette Prichard at 800.234.6787, 
or visit Heffernan’s web site at 
www.heffgroup.com.

CA Lic #0564249

Heffernan Insurance Brokers
Keeping our eye on the ball




