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In a recent lawsuit brought by the family of a deceased resident against an RCFE, the trial 

judge permitted the community’s brochure to be introduced into evidence by the 

plaintiffs to demonstrate that the community had made promises that were not consistent 

with the services it delivered.  The jury was allowed to consider representations made in 

marketing materials and to view those representations as contractual promises even 

though the admission agreement did not contain such representations.  In effect, the 

judge’s ruling made the brochure a part of the contract between the resident and the 

RCFE. 

The judge’s ruling should serve as a wakeup call to providers.  What you say in your 

brochures, advertising (including websites) and other collateral materials can and will 

come back to haunt you if it is inconsistent with what your are doing in practice.  There 

are a number of issues of particular concern that we see when we review clients’ 

marketing materials.  Among the more common problems are the following: 

First, and foremost, are misleading representations about what an RCFE will provide in 

terms of safety and security.  In one classic example of what not to do, a provider stated 

in its house rules, “We are dedicated to providing an environment that ensures your 

safety, security and peace of mind.”  In this case, there would be no need for a judge to 

rule that this statement could be considered by a jury -- it was expressly made part of the 

contract between the resident and the provider in that the house rules were incorporated 

by reference into the admission agreement.  Obviously, no RCFE can “ensure” safety and 

security, and these sorts of representations have no place in marketing materials.  Indeed, 

as we have noted in prior updates, providers would be well served to disclose to 

prospective residents and their families that residents are encouraged to participate in 

physical activities and that falls and personal injuries will occur from time to time. 
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A more subtle recurring problem we have noted pertains to representations that a licensed 

nurse is onsite 24 hours per day.  In one situation, a provider had a resident pass away 

during the nighttime when the nurse who was supposed to be on duty had called in sick.  

No replacement was provided for the nurse.  The family argued that had a nurse been on 

duty, more speedy medical care would have been provided and the resident might have 

been saved.  If you represent that a nurse is available 24/7, it is imperative that you have 

procedures in place to ensure that there will in fact be a nurse on the premises even when 

someone calls in sick, is on vacation or resigns.  If you do not have this level of back-up, 

you need to temper your representations. 

A third area in which we see frequent misrepresentations in marketing materials pertains 

to retention of residents.  Providers will make statements to the effect of, “We will care 

for you for the rest of your life.”  RCFEs have acceptance and retention limitations.  Even 

if your community provides for high acuity residents, there are certain conditions that 

require that a resident be transferred in accordance with Title 22 Regulations.  It is 

difficult enough to move out a resident who has a prohibited condition without having the 

family come back and point to marketing materials that implied that you would care for 

the resident regardless of his or her level of care needs. 

In addition to the problem of misrepresentations in marketing materials, we continue to 

see providers making themselves vulnerable to challenges of racial discrimination by 

including photographs in their brochures and websites that depict only Caucasian 

residents.  Numerous court decisions interpreting the Fair Housing Act have determined 

that the use of white-only models in advertising for housing tends to discourage 

minorities from applying and thus violates the law.  Providers should take care to ensure 

that brochures, advertisements and websites reflect racial diversity consistent with the 

metropolitan areas in which their communities are located. 




